Broads Authority

Planning Committee

14 August 2009

Agenda Item No 10
Article 4 Directions

Report by Head of Development and Regeneration

	Summary:
Changes to the regime of permitted development rights in October 2008 do not appear to have affected the Broads’ built environment, but the current economic downturn may be contributing to the lack of development pressure.  The review of existing Article 4 Directions and the consideration of new restrictions for Conservation Areas is worthy of consideration and should be explored in a further report.
Recommendation:   Members’ views are requested. 


1 Background
1.1
In December 2008 members of the Planning Committee received a report on changes to the ‘permitted development’ regime which had come into effect on 1 October 2008.  The purpose of the changes were to take minor householder development out of planning control and to reduce bureaucracy for householders seeking to improve their homes while protecting the interests of neighbours, the wider community and the environment.

1.2
It should be noted that under the amended householder permitted development rights that the Broads, the National Parks and Conservation Areas have the same status.
1.3
These changes were themselves prompted by the long standing concern of the Government that the planning system is slow, cumbersome and bureaucratic and works to stifle not promote development, particularly economic development.  Consequently the Government has adopted a modernisation agenda of which this is part.

1.4
The December 2008 report detailed the changes to the permitted development regime, noting that they were more permissive.  It expressed concerns over the consequences of this on the character and appearance of the Broads, and identified the removal of permitted development rights as a mechanism to ensure the retention of control.  It advised that this could be achieved on a site-by-site basis through planning conditions on individual planning permissions, or by the use of Article 4 Directions which could cover any use or area from an individual property to the entire Broads area. It cautioned, however, that before going down either route the Local Planning Authority must be satisfied that the additional control is necessary, justified and proportionate.

1.5
At the December Meeting, Members considered that the full implications and possibility of scheduling the whole area under an Article 4 Direction might be explored further, but that it should be a coordinated approach with other National Park Authorities through Association of National Park Authorities (ANPA) as well as with other local authorities.  It was noted that any proposal would need to be backed up by local consultation and agreement and by the Planning Inspectorate. It was considered important to gather evidence of the impact of Article 4 Directions by reference to enquiries about permitted development and previous decisions.  They concluded that it would also be important to establish what the problem was to be addressed before taking this approach forward. 

1.6
It was agreed that the matter be examined further in six months time when members would be provided with an updated report.

2 Article 4 Directions in the Broads

2.1
The making of an Article 4 Direction is a strict legal process.  Secretary of State approval is required in some cases, but not where the Direction seeks only to remove or restrict householder permitted development rights although the Secretary of State may, on receipt of the notification of the Direction, modify or disallow it.  Consultation is required and, unless 12 months notice is given of the intention to apply an Article 4 Direction, compensation is payable.  There are significant resource issues associated with the making of an Article 4 Direction
2.2
There are 18 existing Article 4 Directions in the Broads and a full list is attached at Appendix 1 

2.3
These date back to 1954 in the case of the restriction at Brundall Riverside estate and the most recent were applied in the Bungay and Beccles Conservation Areas in 1998.  It is likely that the Directions have been inconsistently applied and monitored over the years, particularly the older restrictions.  Of these existing Directions, two relate to Conservation Areas.
3 The Use of Article 4 Directions by other NPAs and LPAs

.

3.1
A brief survey was undertaken in February 2009 of the other National Park Authorities (NPAs), which demonstrated that none of them were proposing to extend Article 4 Directions as a result of the changes to permitted development rights.
3.2
Similarly, enquiries through the Development Control Officers Group indicates that none of the other Norfolk Local Planning Authorities (LPAs) are proposing such changes.

3.3
The reasons why no changes or additional restriction are proposed are varied, but the objective of the Government to free up the planning system to focus on more strategic matters and the promotion of sustainable growth and development is pertinent.  The economic downturn has reduced development pressures both on schemes which do and do not require planning permission, so the impact of the changes to permitted development rights is not felt as it might be in a period of growth and, on this basis, additional restriction would be hard to justify as necessary.  Indeed, when stimuli are being applied by Government to promote growth, the imposition of restriction may be considered anomalous.

3.4
Across Norfolk, planning application numbers are down by, on average, around 30% with a reduction in application fees.  This is significant and in a number of LPAs has led to job cuts and redeployments.  The preparation of Article 4 Directions is resource intensive and expensive, in terms of legal work and consultation, and thus many LPAs consider that it cannot be justified at this time.

4 Applications and enquiries since October 2008
4.1
Examination of the number of planning applications since taking the planning service in-house in April 2007 shows the following:

	Year
	Q1

(Jan – Mar)
	Q2

(Apr – Jun)
	Q3

(Jul – Sep)
	Q4

(Oct – Dec)
	Total

	2007
	- (89)
	91
	54
	58
	292

	2008
	67
	78
	46
	56
	247

	2009
	51
	59
	-
	-
	



The above shows that the number of planning applications received has fallen for each quarter.  From a review of the applications received, it is considered that this is due primarily to the economic downturn, rather than the increased scope of the householder permitted development rights.

4.2
Examination of the number of pre-application enquiries since taking the planning service in-house in April 2007 shows the following:

	Year
	Q1

(Jan – Mar)
	Q2

(Apr – Jun)
	Q3

(Jul – Sep)
	Q4

(Oct – Dec)
	Total

	2007
	- (41)
	100
	99
	84
	324

	2008
	126
	84
	86
	91
	387

	2009
	105
	120
	-
	-
	



The above shows that the number of pre-application enquiries received is generally on the increase.  From a review of the pre-applications received, it is considered that there is not necessarily a particular change in the nature of the enquiries – which include ‘do I need planning permission?’ – but that there is an increase generally in all types of enquiry and this may be due to the planning service in general and the pre-application service in particular becoming better known.

5 The Wider Picture

5.1
Related to the use of planning mechanism to control inappropriate development, members may also be aware of the ‘Heritage at Risk’ Register released in June by English Heritage which summarised their survey work in Conservation Areas and which identified that 1 in 7 is at risk of neglect, decay or damaging change, with the top threats to Conservation Areas being:

(a) plastic windows and doors (83% of conservation areas affected);
(b) poorly maintained roads and pavements (60%);
(c) street clutter (45%);
(d) loss of front garden walls, fences and hedges (43%);
(e) unsightly satellite dishes (38%);
(f) the effects of traffic calming or traffic management (36%);
(g) alterations to the fronts, roofs and chimneys of buildings (34%);
(h) unsympathetic extensions (31%);
(i) impact of advertisements (23%); and
(j) neglected green spaces (18%).
Of these, items (a), (c), (d), (e), (g), (h) and (i) could be controlled through Article 4 Directions.

5.2
Based on the findings of the survey, English Heritage is launching a Conservation Areas at Risk campaign to seek partnership working between residents, local groups and councils to protect and improve Conservation Areas.  English Heritage notes that only 13% of Conservation Areas have Article 4 Direction imposed and urge greater use of these powers to protect small but important original details such as windows, doors and front gardens. 
5.3
In the Broads area, only Beccles and Bungay Conservation Areas are subject to Article 4 Directions
5.4
As part of the survey of the intentions of the other NPAs, North York Moors National Park advised that in 2006 they investigated the making of Article 4 Directions in response to the pace of attrition of traditional architectural and vernacular features within its 42 Conservation Areas, leading to a steady erosion of architectural and historic character.  As a result of the work undertaken, Article 4 Directions covering only elevations facing highways, waterways or other important open spaces were served in 38 Conservation Areas and a further one which covered all elevations.  Details of this are attached at Appendix 2.
6 Suggested Way Forward

6.1
The review of the application number and pre-application enquiries does not demonstrate a significant change as a result of the increased permitted development rights for householders, although this may in part be attributed to the current economic difficulties which are reducing development pressures.
6.2
On this basis the development of further Article 4 Directions would be difficult to justify in terms of need and proportionality.
6.3
The existing areas covered by Article 4 Directions, however, have not been monitored and it may be appropriate to review these and determine whether the restrictions are still justified.
6.4
In addition, given the findings of the English Heritage survey to which the Authority contributed, the on-going review of Conservation Areas and the recently completed condition survey of all historic building stock (Listed and scheduled) within the Broads Authority Executive area, it is noted that officers have developed an accurate picture of the ‘heritage at risk’ in the Broads.

6.5
It is therefore proposed to bring a further report to the Planning Committee detailing the results of this survey work and suggesting ways forward with regard to the whole area of ‘heritage at risk’.  The report will also explore whether it is appropriate to place further restrictions on development in Conservation Areas through the use of Article 4 Directions.  It is noted that the Authority has 23 Conservation Areas of which almost all are cross boundary with neighbouring LPAs.

7 Financial implications
7.1
There are financial implications resulting from the implementation of the suggested way forward.
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Appendix 2: Serving Article 4 Directions The North York Moors NPA Experience

APPENDIX 1

Index of Article 4 Directions in the Broads Executive Area

	
	Location
	Effect
	Date

	1
	Various – see attached


	Retail sales from moored vessels requires consent
	1972/3

	2
	Beccles Conservation Area


	Part 1 Schedule 2 GPDO 1995 – Classes A, C, D, E, F, H.

Part 2 Schedule 2 GPDO 1995 Classes A, C.
	1998

	3
	Brundall 

Riverside Estate


	All PD? – Refers to GDO 1950 Part 1, Schedule 1 Classes 4(2), 5.
	1954

	4
	Bungay Conservation Area


	Part 1 Schedule 2 GPDO 1995 – Classes A, C, D, E, F, H.

Part 2 Schedule 2 GPDO 1995 Classes A, C.
	1998

	5
	Haddiscoe Marshes


	Removes PD for temporary buildings and uses – Refers to GDO 1988 – Classes B Part 4 Schedule 2
	1992

	6
	Horning – to NW of Crabbets Marsh


	Erection of gates, walls, fences, temporary buildings and uses – GDO 1963
	1972

	7
	Horsey, Winterton, Sea Palling


	Removes PD for temporary buildings and uses – Refers to GDO 1963
	1964

	8
	Hoveton Site off Church Road


	Removes PD The holding of markets – GDO 1973
	1973

	9
	Gillingham Dam


	Removal of Agricultural PD – GDO 1977-1985
	1988

	10
	Gillingham Swan Motel


	Removes PD for temporary buildings and uses – Refers to GDO 1988 – Class B Part 4 Schedule 2
	1991

	11
	Nobbs Loke Wayford


	Erection of gates, walls, fences or other means of enclosure 

Class A Part 2 Schedule 2 of the GDO 1988
	1990

	12
	Oulton Marsh
	Erection of gates, walls, fences or other means of enclosure 

Class A Part 2 Schedule 2 of the GDO 1988
	1990

	13
	Oulton – off Boathouse Lane


	Erection of gates, walls, fences or other means of enclosure 

GDO 1977
	1981

	14
	Smallburgh land to west of A129


	Use as a Caravan Site – GDO 1988
	1989

	15
	St Olaves – Riverside Park


	Erection of gates, walls, fences or other means of enclosure 

Class A Part 2 Schedule 2 of the GDO 1988
	1990

	16
	Surlingham


	Part 2 Schedule 2 GPDO 1995 Classes A.
	1993

	17
	Surlingham – Ferry PH


	Use as a Caravan Site – GDO 1988
	1993

	18
	Wroxham – Holly Lodge


	Erection of gates, walls, fences or other means of enclosure 

Class A Part 2 Schedule 2 of the GDO 1988
	1992


· Limpenhoe Marshes Article 4 Direction – confirmed but  limited information and no map

· Whole BA Area – various info – unconfirmed

· West Somerton Wherries End Article 4 Direction not confirmed

· Acle Article 4 Direction not confirmed

· Wayford Bridge Article 4 Direction not confirmed

· Worlingham – Outside BA Executive Area

· South Lowestoft – Outside BA Executive Area

· Locations for 1 above (See Attached Plans)

Acle Bridge

Barton Turf

Belaugh

Chedgrave

Coltishall

Hickling

Horning

Hoveton

Loddon

Ludham

Ludham Bridge

Martham

Neatishead

Potter Heigham

Reedham

South Walsham

Stalham

Stokesby

Thorpe St Andrew

Thurne

Wayford Bride

Woodbastwick

Wroxham

APPENDIX 2

Serving Article 4 Directions

The North York Moors NPA Experience

The NYMNPA decided to investigate the making of article 4 directions during 2006 in response to the pace of attrition of traditional architectural and vernacular features of within its 42 conservation areas, leading to a steady erosion of architectural and historic character. 

We feared that if we waited until we produced a CA appraisal to justify the additional controls in every CA it would be many years before we had adequate protection during which time character was likely to have eroded to the extent that controls were no longer justified. We therefore carried out a rapid assessment of all of our CAs and categorized them according to the quality of surviving character. We decided on the strength of this to make article 4(2) directions in 38 CAs (covering only elevations facing highways, waterways or important open spaces) and an article 4(1) direction in one CA (which covers all elevations and had to be confirmed by the Minister).

Our report to Planning Committee sought authority to make the directions and commence a statutory period of consultation, following which a further report would be made to Committee with recommendations for confirming the directions. (For the A4(1) direction, this report would be replaced by a “statement of justification” to support our recommendation sent to the regional government office for confirmation.) Once the notice that a direction has been made is served (preferably to all addresses affected as well as by press notice) an interim period of protection comes into force accompanying the formal consultation, during which (free) planning applications must be made. If not confirmed within 6 months, the direction lapses. 

We worked with our neighbouring authorities on directions for several joint conservation CAs, offering to do the leg-work for them and standardise the literature in the interests of consistency. However, where they were reluctant to proceed without a full appraisal, we persevered with the consultation where our part of the CA merited it on the basis that the quality of the CA should not be allowed to suffer because of the arbitrary nature of administrative boundaries.

We produced leaflets to accompany the legal notices to explain in a more user friendly manner the justification for and implications of the directions; and to invite people’s feedback on whether the direction should be confirmed.

We wrote to all parish councils and parish meetings offering to attend their meetings to discuss the directions further and answer questions, and in the end attended c. 5 meetings. We sought the views of parish councils, EH, neighbouring authorities etc., and circulated a press release on the directions and our concerns for the preservation of the special architectural and historic character of the Park. 

Feedback: 

· From 36 CAs we received 60 letters of support and 15 of objection

· From 2 CAs we faced concerted campaigns from interested parties (one parish council and one disgruntled planning applicant) which led to a petition against the direction with 180 signatures, and c. 40 pro-forma objections.

· Several negative press letters from the concerted campaigns, balanced by some press letters supporting and positive press coverage in the regional, and some local, press.

Confirmation:
· We recommended confirmation of 35 directions, recognising the strength of feeling in the two “campaigning” villages and the lesser quality of another. Committee confirmed the directions in the 35, accepted the lapse of 2 but overturned our recommendation on one of the “campaigning” villages and confirmed the direction in view of their responsibility to give weight to the value of a particularly high quality historic environment. The Secretary of State confirmed our A4(1) direction. We reduced the geographical extent and the number of PD rights withdrawn by the direction for two of our CAs. 

Lessons:
· Although DoE Circular 09/95 which sets out the statutory procedure making directions recommends that the period of consultation takes place following the making of an interim order, such a procedure understandably provokes accusations of presenting people with a fait accompli. In retrospect, whilst this must be correct because premature consultation would be likely to provoke a rash of alterations, it would have been wise to plan a series of presentations to parish councils in the weeks immediately prior to serving the notice to explain the implications and gauge their views.
· Remove the word “maintenance” from any of the use classes of the GDO that you intend to withdraw: you don’t want to discourage this and it caused no end of unnecessary confusion!

· Make certain that your letter and leaflets are fully complementary.

· The grants available for reinstatement of lost architectural features have proven very popular, and the availability of grant “sweetens the pill” of the additional planning controls whilst acting as a lever for better quality development proposals.

· Don’t be put off – it’s not complicated and you will weather any localised storms. We were amazed by the general level of support. 

Appendix 1: Example leaflet

Appendix 2: Example letter

Appendix 3: Example legal notice

Appendix 4: Press notice

Appendix 5: Press notice confirming the directions

Appendix 5: Letter to residents following confirmation

Appendix 6: Impact 2007/8
Further information on process can be found in Mynors Listed Buildings, Conservation Areas & Monuments (4th ed.) sec. 7.4.
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